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CORPORATE DISCLOSURE STATEMENT 
 

The City of Tombstone is a municipal corporation chartered under the 

Constitution of the State of Arizona, which incorporated the relevant laws of the 

Territory of Arizona. Goldwater Institute is a nonpartisan, tax exempt educational 

foundation under Section 501(c)(3) of the Internal Revenue Code. Neither the City 

of Tombstone nor the Goldwater Institute has any parent corporation. Neither has 

issued any stock. Both certify that they have no parents, trusts, subsidiaries and/or 

affiliates that have issued shares or debt securities to the public. 
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JURISDICTION 

 On May 14, 2012, the district court denied Tombstone’s second preliminary 

injunction motion, whereupon Tombstone’s Notice of Preliminary Injunction 

Appeal was immediately filed. ER1-16. This Court has jurisdiction over the instant 

appeal because it arises from an interlocutory order that refused a preliminary 

injunction. The basis of this Court’s appellate jurisdiction is 28 U.S.C. § 

1292(a)(1), as implemented by 9th Cir. Rule 3-3, which authorizes an appeal as of 

right from the refusal of a preliminary injunction. The basis of the district court’s 

subject matter jurisdiction is 28 U.S.C. §§ 1331, 1361, 1367, 2201 and 2202.  

STATEMENT OF ISSUES PRESENTED FOR APPEAL 

The central issue is whether the lower court committed reversible error in 

denying Tombstone’s second preliminary injunction motion. This issue involves 

the following sub-issues: 

1) Whether the lower court abused its discretion by erroneously ruling as a 

matter of law that the Sovereign Immunity of the United States bars Tombstone’s 

request for prospective preliminary injunctive relief against individual Defendants 

who are sued in their official capacity for unconstitutional conduct. 

2) Whether the lower court abused its discretion in rendering a conclusory 

decision on the issues of irreparable harm and the balance of public interests, 

harms, and equities that prevents meaningful appellate review. 
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3) Whether the lower court abused its discretion in erroneously ruling as a 

matter of law that Tombstone did not have a likelihood of success of showing the 

Tenth Amendment bars Defendants from commandeering municipal property that 

is essential to Tombstone’s existence and to protecting public health and safety. 

APPLICABLE LAW 

 Verbose copies of all constitutional provisions, statutes, regulations and 

regulatory guidelines are included in the addendum to this Brief. 

STATEMENT OF THE CASE 

Water is life to the historic desert town of Tombstone, Arizona, and its 1,562 

residents. It is also life to Southeastern Arizona during wildfire season. And yet, 

Defendants are refusing to allow Tombstone to freely and fully restore its 

Huachuca Mountain municipal water system: (a) six years after arsenic 

contamination left just one of Tombstone’s wells producing safe potable water, (b) 

sixteen months after a fire at Six Gun City nearly burned Tombstone’s historic 

downtown to the ground, (c) nine months after the Monument Fire’s denuding of 

forests caused monsoon flooding to destroy the water system, (d) three weeks after 

wildfires have returned to the Huachuca Mountains, (e) in the midst of peak 

seasonal demand for potable water, and (f) just one month before monsoon season 

returns. 

Even though Tombstone’s water system rests upon 130 year old rights of 



~	3	~	
 

way across federal land that were recognized as valid property rights by the Forest 

Service in 1916 (ER1157), Defendants claim limitless power under the Property 

Clause to commandeer Tombstone’s essential water system and threaten its very 

existence as a political subdivision of the State of Arizona. 

In claiming such limitless power under the Property Clause, the federal 

government is defying the Supreme Court’s very clear ruling in Alden v. Maine, 

527 U.S. 706, 713-14 (1999), that the Constitution assumes the “continued 

existence” of the States as a limitation on every power delegated to the federal 

government. Defendants are also refusing to yield to the Supreme Court’s recent 

unanimous ruling that “[i]mpermissible interference with state sovereignty is not 

within the National Government’s enumerated powers.” Bond v. United States, 131 

S. Ct. 2355, 2366 (2011). Finally, by misapplying federal law to commandeer 

municipal property that is essential to protecting public health and safety, 

Defendants are violating the first principle that “[t]he Framers explicitly chose a 

Constitution that confers upon Congress the power to regulate individuals, not 

States.” Printz v. United States, 521 U.S. 898, 920 (1997) (quoting New York v. 

United States, 505 U.S. 144 (1992)). 

In short, despite the plain language and clear implications of more than 

twenty years of federalism jurisprudence, the federal government will not concede 

that there is no such thing as limitless federal power under any provision of the 



~	4	~	
 

Constitution, especially when the principle of state sovereignty is at stake. 

 As a result of the federal government’s intransigence, Tombstone has 

desperately and repeatedly sought emergency injunctive relief. On March 1, 2012, 

the district court denied Tombstone’s first motion for preliminary injunction 

without prejudice, allowing the City to file an amended complaint and a second 

preliminary injunction motion by March 30, 2012. ER1244-50. On March 30, 

2012, Tombstone filed a First Amended Complaint and a second preliminary 

injunction motion seeking to stop Defendants’ interference with its emergency 

repair efforts to restore its municipal water system. ER633-50, 912-86. On May 14, 

2012, the court denied Tombstone’s second preliminary injunction motion, 

whereupon Tombstone’s interlocutory appeal was immediately filed. ER1-16. On 

May 21, 2012, Tombstone then filed an emergency motion for injunction pending 

appeal with the Ninth Circuit Court of Appeals. After a full briefing, on May 30, 

2012, two judges of the Ninth Circuit’s three judge motions panel denied the 

motion. Dkt. 15. 

Time is growing increasingly short for “The Town Too Tough to Die.” With 

monsoon season approaching, Tombstone’s water system is again at imminent risk 

of devastation. Before it is too late, this Honorable Court should reverse the lower 

court’s refusal to grant Tombstone a preliminary injunction under the Tenth 

Amendment. Oral argument is requested. 
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STATEMENT OF FACTS 

This emergency began between May and July 2011, when the Monument 

Fire engulfed a large part of the eastern portion of the Huachuca Mountains where 

Tombstone’s water supply infrastructure is located. ER776(¶12), 915(¶1), 1185-86, 

1199-1200. In July 2011, the monsoon rains were record-breaking. With no 

vegetation to absorb the runoff, huge mudslides forced boulders—some the size of 

Volkswagens—to tumble down mountainsides crushing Tombstone’s waterlines 

and destroying reservoirs; thus, shutting off Tombstone’s main source of water. 

Id.; ER1437:12-20. In response, both Tombstone and Governor Jan Brewer 

declared a State of Emergency. ER842-43. 

 Nevertheless, for over nine months, Defendants have refused to allow 

Tombstone to freely and fully repair and restore its 130 year old water 

infrastructure in the Huachuca Mountains—a municipal water system built on 

federal land that dates back to the days of Wyatt Earp and Doc Holliday. ER788, 

791, 916(¶2), 957(¶¶61-72), 1388:15-17. It is now peak season for water 

consumption in Tombstone and there is not enough water flowing from the 

Huachuca Mountain water system to support both adequate safe drinking water and 

fire suppression. ER800(¶¶10, 12). 

The City is relying on a single well water source that Tombstone’s Water 

Operator Jack Wright has warned is at the risk of arsenic poisoning. ER800(¶11). 
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With the City’s alternative well water sources already poisoned by arsenic, 

ER798(¶¶5-7), 799(¶¶8-9), this last, potentially unstable well water source, which 

itself is contaminated by near intolerable levels of arsenic, barely provides enough 

water to handle peak consumption demand. ER799(¶8), 800(¶11). Without more 

water flowing from the Huachuca Mountain water system, Tombstone’s Water 

Operator Jack Wright has further warned that the City’s public health and safety is 

at risk because of the possibility of that one remaining well failing, which would 

force the City to rely on a five day reserve of water for both drinking water and fire 

suppression. ER800(¶¶11, 12), 801(¶¶13-14). Moreover, the threat of a 

catastrophic fire is very real for Tombstone; in December of 2010 the town nearly 

lost its historic downtown during the Six Gun City fire. ER832(¶6), 833(¶7). 

Without all of the water that can be produced by the Huachuca Mountain system, 

Tombstone simply cannot justify upgrading its water distribution system to provide 

adequate fire suppression capacity. ER750-51(¶73), 833(¶¶8-9). According to 

Tombstone’s Fire Chief Jesse Grassman, the town is a “disaster waiting to 

happen.” ER833(¶9). 

Despite the manifest emergency facing the desert-parched City of 

Tombstone, Defendants have continuously refused to allow Tombstone to take 

necessary emergency action to repair its Huachuca Mountain water infrastructure. 

ER776(¶11), 1218, 1444:5-13. Initially, Defendants allowed Tombstone’s choice 
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of mechanized vehicles and equipment to repair one of Tombstone’s twenty-five 

spring catchments, namely Miller Spring No. 1 (also known as “Main Spring No. 

1”). ER1193, 1197, 1233-37. But then Defendants took nearly a month to consider 

requested repairs to Gardner Spring No. 24 and the remaining water infrastructure. 

Compare ER1219 with 1239. When they granted permission in late December 

2011, they limited Tombstone to temporary repairs at Gardner Spring No. 24 using 

underpowered mechanized equipment and hand tools. ER1292:17-21, 1294:2-14, 

1345:3-7, 1390:14-17, 1392:4-23. Because of the ongoing State of Emergency and 

the threat of further delay preventing the town from addressing ongoing water and 

fire hazards, Tombstone filed suit seeking an injunction to allow it to fully and 

freely repair its Huachuca Mountain water system. 

Since March 1, 2012, Defendants have refused to allow Tombstone to use 

anything other than hand tools to restore any part of its water system. ER776(¶11), 

959(¶¶67, 68). But hand tools cannot do the job that needs to be done to avert the 

ongoing emergency adequately or in a reasonable period of time. ER665(¶39), 

775-76(¶10), 1270:22-25, 1271:1-2. First, as a result of the Monument Fire 

disaster, the terrain throughout the Huachuca Mountains has huge boulders, giant 

felled trees, and huge piles of gravel and sand that must be moved and rearranged. 

ER775(¶¶9-10); 1344:4-8, 1442:24-25, 1443:1-15. Additionally, a diversionary 

flume is needed as an essential safety and protective measure to defect future water 
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flows and prevent them from injuring workers in the area. ER664(¶38), 775(¶¶9, 

12). The flume would also prevent destruction of the spring catchments and access 

to the springs themselves. Id. The City’s water structures simply cannot be safely 

rebuilt or fully utilized in the future without these protective flumes in place. Id. 

Second, full repair and burial of the auxiliary water lines from the City’s springs to 

its main is needed to protect them from future weather events. ER775(¶10). 

Otherwise, the town’s water structures will be periodically destroyed by weather 

and flow events, depriving the City of a continuous water supply. ER775-76(¶9-

12). Accordingly, safe and complete repair of Tombstone’s water infrastructure, 

which is essential to providing safe drinking water and adequate fire suppression, 

requires heavy equipment and vehicles. ER745-46(¶¶58-60), 775-76(¶¶8-10). 

 Furthermore, even when using hand tools, Tombstone has been subject to 

harassment by Defendants consisting of deliberate approval delays and interference 

with repair efforts. ER1222-25, 1340:1-22, 1397:6-11. Defendants, for example, 

even attempted to bar Tombstone from using a wheelbarrow to conduct its 

emergency repairs. ER777(¶13). As a result, only three springs are currently 

feeding Tombstone’s municipal water system. ER961(¶70). Given that repairs and 

reconstruction could have been completed with heavy equipment and vehicles in a 

month or less, Defendants have prevented Tombstone from enjoying the beneficial 

use of water from twenty-two of the twenty-five springs. ER665(¶39), 775-
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76(¶10), 961(¶¶71-72). Moreover, the temporary repairs allowed to Gardner 

Springs No. 24 are at imminent risk of being washed away in the impending 

monsoons. ER775(¶9), 786, 961(¶72), 1346:16-21. 

In the meantime, Defendants are questioning Tombstone’s legal entitlement 

to restore the remaining twenty-two springs. ER1438:18-23. This is despite the fact 

that, in 1916, Tombstone’s predecessor in interest to its municipal water system, 

the Huachuca Water Company, wrote a letter to Defendants asking for 

confirmation of its vested rights. ER1156. In response, the Forest Service did not 

impede access to ancient spring heads, pipelines and related rights of way. It did 

not demand a permit (although it freely granted them). Instead, the Forest Service 

admitted that the Huachuca Water Company already had full right and title to the 

Huachuca Mountain water infrastructure under federal law. ER1157. 

What was abundantly obvious to Defendants in 1916 is now being 

completely disregarded. But it is not because Tombstone is differently situated 

than the Huachuca Water Company. Tombstone was transferred all of the 

Huachuca Water Company’s property rights and permit privileges in 1947. 

ER1159-63. Defendants investigated the transfer of permits and subsequently 

approved it in 1948 and 1949. ER690(¶¶81-82). 

            The different treatment accorded Tombstone by Defendants is also not 

explained by some newfound defect in the City’s chain of title—somehow 
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discovered by Forest Service officials nearly a century distant from the facts on the 

ground in 1916. In fact, the chain of title to Tombstone’s water rights, 

infrastructure and rights of way in the Huachuca Mountains is clear. Tombstone 

actually holds both long established and previously adjudicated water rights and 

appurtenant possessory, pipeline and access rights of way. ER847-48(¶9). The 

following chart illustrates how Tombstone’s water system rights are thoroughly 

documented and evidenced. 

1866 
Mining 
Act 
Rights 

Pre-
1976 
Deed  

Pre-
1976 
Notice 
of 
Approp 

Pre-
1976 
Survey/ 
Map  

Pre-1976 
Ownrshp 
Adjudictd

Pre-1976 
Development
/Continuous 
Maintenance 

Pre-
1976 
Permit 

26 Mile 
Pipeline 

Yes: 
ER990, 
1014, 
1159-
63. 

N/A 
Yes: 
ER1137, 
1142-46.

Yes: 
ER1147-
48. 

Yes: ER884, 
888-89, 893, 
904-05, 1017-
20, 1156-58. 

Yes: 
ER1145, 
1164-81. 

Access 
Roadway
s 

Yes: 
ER990, 
994, 
1014, 
1159-
63. 

N/A 
Yes: 
ER1137.

TBD 

Yes: ER884, 
888, 893, 
904-05, 990, 
994, 1014, 
1137. 

TBD 

Miller 
Spring 
a/k/a 
Main 
Spring 
(No. 1)  

Yes: 
ER988-
89, 996, 
1004-
05, 
1007-
08, 
1012-
13, 

Yes: 
ER1038
-41. 

Yes: 
ER1042, 
1137, 
1171. 

TBD 

Yes: ER884, 
888-89, 893, 
898, 1025-29, 
1038-41, 
1156-58. 

Yes: 
ER1164-
81. 
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1159-
63.    

McCoy 
Springs 
Group 
(Nos. 2, 
3, 4)  

Yes: 
ER988-
89, 996, 
1004-
05, 
1007-
08, 
1012-
13, 
1159-
63.  

Yes: 
ER1043
-46, 
1048-
51. 

Yes: 
ER1047-
1137. 

Yes: 
ER1147-
49. 

Yes: ER884, 
888-89, 893, 
904, 1025-29, 
1043-46, 
1048-51, 
1156-58. 

Yes: 
ER1164-
81. 

Marshall 
Spring 
(No. 5)  

 Yes: 
ER 
1159-
63.   

Yes: 
ER1052
-55. 

Yes: 
ER1056, 
1137. 

TBD Yes: ER1025-
29, 1052-55, 
1156-58. 

Yes: 
ER1164-
81. 

Bench 
Spring 
(No. 6)  

Yes: 
ER 
1159-
63. 

Yes: 
ER1057
-60. 

Yes: 
ER1061, 
1137. 

TBD Yes: ER1025-
29, 1057-60, 
1156-58. 

Yes: 
ER1164-
81. 

 Maple 
Springs 
Group 
(Nos. 7, 
8, 9)  

Yes: 
ER 
1159-
63. 

Yes: 
ER1062
-65.  

Yes: 
ER1066, 
1137. 

TBD Yes: ER898, 
1025-29, 
1062-65, 
1156-58. 

Yes: 
ER1164-
81. 

Gird 
Reservoir 
(No. 9 ½)  

Yes: 
ER 
1000, 
1159-
63. 

TBD TBD TBD Yes: ER1156-
58. 

Yes: ER 
1164-81. 

Lower 
Spring 
(No. 10)  

Yes: 
ER 
1159-
63. 

Yes: 
ER1067
-70. 

Yes: 
ER1071, 
1137. 

TBD Yes: ER1025-
29, 1067-70, 
1156-58.   

Yes: ER 
1164-81. 
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Clark 
Spring 
(No. 11)  

Yes: 
ER 
1159-
63. 

Yes: 
ER1072
-75, 
1077-
80.  

Yes: 
ER1076, 
1137, 
1170.  

Yes: 
ER1151-
55. 

Yes: ER888-
89, 898, 1025-
29, 1072-75, 
1077-80, 1156-
58.  

Yes: 
ER1164
-81. 

Brearley 
Spring 
(No. 12)  

Yes: 
ER1159
-63. 

Yes: 
ER1072
-75, 
1077-
80.  

Yes: 
ER1076, 
1137.  

TBD Yes: ER888-
89, 1025-29, 
1077-80, 1156-
58. 

Yes: 
ER1164
-81. 

Carr 
Spring 
(a/k/a 
Head 
Spring) 
(No. 13)  

Yes: 
ER988-
89, 996, 
999, 
1012-
13, 
1159-
63. 

Yes: 
ER1081
-85, 
1092-
95. 

Yes: 
ER1086, 
1137, 
1169. 

TBD 

Yes: ER884, 
888-89, 1025-
29, 1081-85, 
1092-95, 1156-
58. 

Yes: 
ER1164
-81. 

Cabin 
Spring 
(No. 14)  

Yes: 
ER988-
89, 996, 
999, 
1012-
13, 
1159-
63. 

Yes: 
ER1087
-90. 

Yes: 
ER1091, 
1137. 

TBD Yes: ER884, 
888-89, 1025-
29, 1087-1090, 
1092-95, 1156-
58. 

Yes: 
ER1164
-81. 

 
Cabin 
Auxiliary 
(No. 15)  

Yes: 
ER988-
89, 996, 
999, 
1012-
13, 
1159-
63. 

Yes: 
ER1087
-90, 
1092-
95. 

Yes: 
ER1091,  
1137. 

TBD Yes: ER884, 
888-89, 1025-
29, 1087-1090, 
1156-58. 

Yes: 
ER1164
-81. 

Rock 
Spring 
(No. 16)  

Yes: 
ER988-
89, 996, 
999, 

Yes: 
ER1096
-1100, 
1102-

Yes: 
ER1101, 
1137, 
1168. 

TBD Yes: ER884, 
888-89, 904, 
1025-29, 1096-
1100, 1102-06, 

Yes: 
ER1164
-81. 
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1012-
13, 
1159-
63. 

06. 1156-58. 

Rock 
Auxiliary 
(No. 17)  

Yes: 
ER988-
89, 996, 
999, 
1012-
13, 
1159-
63. 

Yes: ER 
1096-
1100, 
1102-
06. 

Yes: 
ER1101, 
1137, 
1168. 

TBD Yes: ER884, 
888-89, 904, 
1025-29, 1096-
1100, 1102-06, 
1156-58. 

Yes: 
ER1164
-81. 

Smith 
Spring 
(No. 18)  

Yes: 
ER988-
89, 996, 
999, 
1012-
13, 
1159-
63. 

Yes: 
ER1107
-10.  

Yes: 
ER1111, 
1137. 

TBD Yes: ER884, 
888-89, 904, 
1025-29, 1107-
10, 1156-58. 

Yes: 
ER1164
-81. 

Porter 
Spring 
(No. 19)  

Yes: 
ER988-
89, 996, 
999, 
1012-
13, 
1159-
63. 

Yes: 
ER1112
-15. 

Yes: 
ER1116, 
1137. 

TBD Yes: ER884, 
888-89, 1025-
29, 1156-58. 

Yes: 
ER1164
-81. 

O’Brien 
Spring 
(No. 20)  

Yes: 
ER988-
89, 996, 
999, 
1012-
13, 
1159-
63. 

Yes: 
ER1117
-20. 

Yes: 
ER1121, 
1137. 

TBD Yes: ER884, 
888-89, 1025-
29, 1117-20, 
1156-58. 

Yes: 
ER1164
-81. 

Storrs 
Spring 
(No. 21)  

Yes: 
ER988-
89, 996, 

Yes: 
ER1122
-25. 

Yes: 
ER1126, 
1137. 

TBD Yes: ER884, 
888-89, 1025-
29, 1122-25, 

Yes: 
ER1164
-81. 
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999, 
1012-
13, 
1159-
63. 

1156-58. 

Quartz 
Spring 
(No. 22)  

Yes: 
ER988-
89, 996, 
999, 
1004-
05, 
1012-
13, 
1159-
63. 

Yes: 
ER1127
-30.  

Yes: 
ER1131.

TBD Yes: ER1025-
29, 1156-58. 

Yes: 
ER1164
-81. 

Hoagland 
Spring 
(No. 23)  

Yes: 
ER 
1159-
63. 

Yes: 
ER1132
-36. 

TBD TBD Yes: ER1156-
58.   

Yes: 
ER1164
-81. 

Gardner 
Spring 
(No. 24)  

Yes: 
ER988-
89, 996, 
999, 
1004-
05, 
1012-
13, 
1159-
63. 

Yes: 
ER1138
-41. 

Yes: 
ER1172. 

TBD Yes: ER884, 
888-89, 893, 
898, 1156-58, 
1172. 

Yes: 
ER1164
-81. 

 
Moreover, the different treatment accorded Tombstone today is not 

explained by any change in the exercise of its vested rights in the Huachuca 

Mountains. Motorized and mechanized vehicles and equipment, both heavy and 

light, have always been utilized by Tombstone to access, repair, maintain and 

construct water structures, both before and after the passage of the Arizona 
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Wilderness Act of 1984. ER752(¶79), 884(¶¶3-6), 888(¶¶4-7), 889(¶¶8-9), 

893(¶¶3-6), 898(¶¶4-7), 899-900(¶¶14-15), 904-06(¶¶3-7). Tombstone has always 

constructed and reconstructed permanent water structures destroyed by periodic 

flood and fire events. Id. Substantial ground displacement within the scope of its 

land use and right of way easements is and always has been absolutely necessary 

simply as a matter of ordinary maintenance. Id. Indeed, Tombstone’s water system 

rights expressly grant the City the right to excavate, make cuts in the land, and to 

construct and maintain flumes, ditches, pipelines, canals, reservoirs and dams. 

ER847-75(¶¶9-41).  

SUMMARY OF ARGUMENT 
 
 The lower court abused its discretion because it committed error as a matter 

of law in applying the doctrine of sovereign immunity to bar Tombstone’s 

preliminary injunctive relief under the Quiet Title Act. Simply put, the doctrine of 

sovereign immunity does not apply to prospective injunctive relief against federal 

officers for unconstitutional conduct. Correspondingly, Tombstone’s timely-filed 

preliminary injunction motion against the individual Defendants is not barred by 

any sovereign immunity enjoyed by the United States under the Quiet Title Act. 

 The lower court abused its discretion because it violated Fed. R. Civ. P. 

52(b) in issuing a conclusory ruling that is incapable of meaningful judicial review 

on the elements of irreparable harm and the balance of public interests, harms and 
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equities. Moreover, the elements of irreparable harm and the balance of public 

interests, harms, and equities weigh overwhelmingly in favor of Tombstone’s 

requested relief. Tombstone has shown irreparable harm because Defendants have 

impaired its sovereign interests, threatened public health and safety, and impaired 

its property interests. Tombstone’s requested injunctive relief is favored by the 

balance of public interests, harms, and equities because there is no competent 

evidence of any environmental harm from its proposed work that could outweigh 

the City’s “paramount” public health and safety interest. Likewise, the public 

interests actually served by federal law favor Tombstone’s police power exercise 

of its 1866 Mining Act rights. 

 Finally, the lower court abused its discretion as a matter of law in ruling 

Tombstone’s Tenth Amendment claim did not raise serious questions going to the 

merits. U.S. Const. amend. X. The court was mistaken to rule the Property Clause 

gives the federal government limitless power to violate the principle of state 

sovereignty. U.S. Const. art. IV, Sec. 3, Cl. 2.  The court was wrong to regard the 

Tenth Amendment as a meaningless tautology. Instead, the lower court should 

have recognized that Defendants’ conduct violates the Tenth Amendment because 

it threatens Tombstone’s continued existence as a political subdivision of the state, 

commandeers Tombstone’s essential municipal property, and regulates Tombstone 

as a political subdivision of the State of Arizona in such a way as to violate the 
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principle of state sovereignty. 

ARGUMENT 
 
Defendants are commandeering Tombstone’s municipal water system 

simply to make the town knuckle under. In the process, they are risking human life, 

property, and Tombstone’s continued existence as a viable political subdivision of 

the State. The Tenth Amendment protects Tombstone from such abuse. U.S. Const. 

amend. X. For this reason, the lower court’s denial of Tombstone’s preliminary 

injunction motion should be reversed. Moreover, an injunction should be issued to 

bar the individual Defendants from interfering with the town’s efforts to freely and 

fully restore its Huachuca Mountain water system. 

I. Standard of Review 

The refusal to issue a preliminary injunction should be reversed on appeal 

when the lower court abuses its discretion. Aleknagik Natives Ltd. v. Andrus, 648 

F.2d 496, 501-504 (9th Cir. 1980). A lower court abuses its discretion in refusing 

an injunction when its decision is premised on errors of law. Cooter & Gell v. 

Hartmarx Corp., 496 U.S. 384, 405 (1990); Sports Form, Inc. v. United Press Int'l, 

Inc., 686 F.2d 750, 752-53 (9th Cir.1982). A lower court also abuses its discretion 

when it renders a conclusory decision that is incapable of meaningful appellate 

review. Monterey Mech. Co. v. Wilson, 125 F.3d 702, 715 (9th Cir. 1997); Norris 

v. City & County of San Francisco, 900 F.2d 1326, 1329-32 (9th Cir. 1990); Irish 
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v. United States, 225 F.2d 3, 8 (9th Cir. 1955); see also N.L.R.B. v. United 

Paperworkers Int’l Union, AFL-CIO, CLC, 965 F.2d 1401, 1410 (6th Cir. 1992); 

Barnes v. Gulf Oil Corp., 824 F.2d 300, 306 (4th Cir. 1987). 

As discussed below, the lower court abused its discretion in both of these 

respects when it refused to grant Tombstone’s second preliminary injunction 

motion. All essential findings and conclusions underpinning the lower court’s 

decision are overbroad, conclusory, clearly erroneous as a matter of fact and law, 

and simply incapable of meaningful judicial review. These errors reflect the fact 

that the lower court structured proceedings on Tombstone’s second preliminary 

injunction motion to virtually guarantee the court would be misled by Defendants’ 

mistaken arguments. 

Despite the fact that Tombstone’s second preliminary injunction motion was 

limited to new matters, which had not been previously briefed or argued, the lower 

court barred Tombstone from filing a supporting reply brief or advancing oral 

argument. ER1248:11-15, 25; 1249:1-2. Despite initially requesting proposed 

findings and conclusions of law from both parties, the district court then vacated its 

request and proceeded to rely exclusively upon this truncated briefing schedule. 

ER17-18. The lower court thus prevented the adversarial process from clarifying 

the law and the facts, predictably resulting in an abundance of reversible error. 

Although remand would ordinarily be the appropriate remedy for the lower 
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court’s abuse of discretion, Tombstone nevertheless requests that this Court issue 

the preliminary injunction sought in the lower court in lieu of remand.1 Preliminary 

injunctions should be granted upon the weighing of four factors: (1) whether the 

                                                 
1 Tombstone’s Tenth Amendment claim is ripe for preliminary injunctive relief for 
at least four reasons. First of all, Defendants’ actions are sufficiently final for 
judicial review because they have triggered the Quiet Title Act’s statute of 
limitations thereby presently causing “legal consequences” to “flow” that prejudice 
Tombstone. Sackett v. E.P.A., 132 S. Ct. 1367, 1371-72 (2012). Second, requiring 
Tombstone to exhaust any administrative regulatory process imposed by 
Defendants under the Wilderness Act and its associated regulations is futile 
because Tombstone’s Tenth Amendment challenge ripened the moment 
Defendants presumed to impede its rightful repair work during a declared State of 
Emergency. State v. Bowsher, 734 F. Supp. 525, 539 (D.D.C. 1990) aff'd sub nom. 
State of Ariz. v. Bowsher, 935 F.2d 332 (D.C. Cir. 1991). Third, the exhaustion of 
the administrative process enforced by Defendants is futile because the associated 
delay renders it inadequate to prevent irreparable harm. Aircraft & Diesel Equip. 
Corp. v. Hirsch, 331 U.S. 752, 773 (1947); Twp. of S. Fayette v. Allegheny County 
Hous. Auth., 27 F. Supp. 2d 582, 594-95 (W.D. Pa. 1998) (citing Bethlehem Steel 
Corp. v. E.P.A., 669 F.2d 903, 908) aff’d sub nom. Twp. of S. Fayette v. Allegheny 
County Hous., 185 F.3d 863 (3d Cir. 1999); Am. Horse Prot. Ass'n, Inc. v. Frizzell, 
403 F. Supp. 1206, 1215 (D. Nev. 1975). Fourth, the exhaustion of the 
administrative process enforced by Defendants is futile because Defendants have 
predetermined that they will not allow Tombstone to freely and fully restore its 
Huachuca Mountain municipal water system. Porter v. Board of Trustees of 
Manhattan Beach Unified School Dist., 307 F. 3d 1064, 1073-75 (9th Cir. 2002); 
El Rescate Legal Serv. v. EOIR, 959 F.2d 742, 747 (9th Cir.1992); Wright v. 
Inman, 923 F. Supp. 1295, 1299 (D. Nev. 1996). In particular, in view of the Forest 
Service’s 1916 recognition that Tombstone’s municipal water system rests upon 
water rights and pipeline rights of way protected by 1866 Mining Act (ER1157), 
Defendants are clearly predetermining the outcome of their administrative 
proceedings by claiming ignorance about the town’s legal authority to restore its 
municipal water system. Finally, Defendants capriciously claim that administrative 
delay has been necessary for mandatory interagency consultations even though no 
such consultations are necessary if they simply yielded to Tombstone exercising its 
rights under the 1866 Mining Act. Western Watersheds Project v. Matejko, 468 
F.3d 1099, 1111 (9th Cir. 2005). 
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plaintiff is likely to succeed on the merits, (2) whether the plaintiff is likely to 

suffer irreparable harm in the absence of preliminary relief, (3) whether the balance 

of equities tips in his favor, and (4) whether an injunction is in the public interest. 

Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 20 (2008). The Ninth Circuit 

applies a modified “sliding scale” approach to preliminary injunctions in which 

“‘serious questions going to the merits’ and a balance of hardships that tips sharply 

towards the plaintiff can support issuance of a preliminary injunction, so long as 

the plaintiff also shows that there is a likelihood of irreparable injury and that the 

injunction is in the public interest.” Alliance for the Wild Rockies v. Cottrell, 632 

F.3d 1127, 1135 (9th Cir. 2011). As discussed below, there is no doubt each of the 

governing elements favor Tombstone’s request for preliminary injunctive relief. 

Injunctive relief is warranted on appeal because the delay associated with remand 

will only increase the irreparable harm the town is currently suffering. 

II. The Sovereign Immunity of the United States under the Quiet Title Act 
does not bar Tombstone’s request for prospective preliminary 
injunctive relief against individual Defendants who are sued in their 
official capacity for unconstitutional conduct. 

 
 The clearest example of the lower court’s abuse of discretion is its 

erroneously overbroad ruling that the doctrine of sovereign immunity entirely 

barred Tombstone’s second preliminary injunction motion under the Quiet Title 

Act. ER6-9. Led astray by Defendants’ mistaken arguments, the lower court 

disregarded the fact that Tombstone’s motion encompassed prospective equitable 
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relief against the individual Defendants for violating the Tenth Amendment. 

It is well-established that unconstitutional actions by federal officials are not 

those of the sovereign and, therefore, they are not protected by sovereign 

immunity. Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682, 690, 

692, 696-97, 702 (1949). Because there is no such sovereign immunity, allowing 

timely temporary injunctive relief against federal officers for unconstitutional 

conduct does not have the practical effect of evading any sovereign immunity 

enjoyed by the United States under the Quiet Title Act or otherwise. 

The principal case cited by the lower court for the contrary proposition, 

namely, Block v. N.D. ex rel. Bd. of Univ. and Sch. Lands, only bars officer suits 

under the Quiet Title Act where allowing the suit to proceed would have the 

substantive effect of clouding United States’ title after the statute of limitations 

specified in the Act has expired. 461 U.S. 273, 285 (1983). This narrow judicially-

created expansion of sovereign immunity was designed to prevent parties from 

evading the Quiet Title Act’s statute of limitations through late-filed officer suits. 

28 U.S.C. § 2409a (2006). Block and its progeny have no applicability here 

because a timely request for temporary injunctive relief against federal officers 

cannot have the substantive effect of clouding United States’ title after the statute 

of limitations specified in the Quiet Title Act has expired. 

No case cited by the lower court (or Defendants) holds otherwise. Moreover, 
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this Court and others have been careful to emphasize that the Quiet Title Act does 

not provide the sole vehicle for equitably remedying independent wrongs by 

federal officers even when the scope of the remedy may affect federal property. 

See, e.g., Robinson v. United States, 586 F.3d 683, 688 (9th Cir. 2009) (Quiet Title 

Act not invoked by wrongful conduct involving use of land where federal 

government only “vaguely” disputes title); Donnelly v. United States, 850 F.2d 

1313, 1317-18 (9th Cir. 1988); Lee v. United States, 809 F.2d 1406, 1409 n.2 (9th 

Cir. 1987); Patchak v. Salazar, 632 F.3d 702, 711 (D.C. Cir. 2011); Kansas v. 

United States, 249 F.3d 1213, 1225 (10th Cir. 2001). Taken together, there is no 

legal basis for applying the doctrine of sovereign immunity under the Quiet Title 

Act to bar Tombstone’s preliminary injunction motion as to the individual 

Defendants for unconstitutional conduct. 28 U.S.C. § 2409a (2006). Accordingly, 

the lower court abused its discretion in entirely refusing Tombstone’s requested 

injunctive relief on the basis of this clear legal error. Cooter & Gell, 496 U.S. at 

405; Sports Form, Inc., 686 F.2d at 752-53. 

III. The lower court abused its discretion in rendering a conclusory decision 
on the issues of irreparable harm and the balance of public interests, 
harms and equities that prevents meaningful appellate review. 

 
 Fed. R. Civ. P. 52(b) required the lower court to “find the facts specially and 

state its conclusions of law separately” in refusing Tombstone’s request for 

preliminary injunctive relief. Nevertheless, the lower court offered only a series of 
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unsupported conclusions in support of its ruling that Tombstone failed to 

demonstrate irreparable harm or a favorable balance of public interests, harms and 

equities. ER15:12-28. As a result, there is no way to know what evidence or law, if 

any, underpins the lower court’s decision—much less why the lower court rejected 

the evidence and legal argument advanced by Tombstone on those issues. This is 

despite the fact that the lower court had the benefit of both parties’ detailed 

Statements of Fact and initially ordered the parties to draft proposed findings of 

fact and conclusions of law, later vacating that order. ER17-18. The lower court 

appears to have deliberately disregarded Rule 52(b). 

The lower court’s conclusory determination of three out of the four legal 

elements governing Tombstone’s requested injunctive relief is an abuse of 

discretion because it violates Rule 52(b) and thereby prevents meaningful appellate 

review. Monterey Mech. Co., 125 F.3d at 715; Norris, 900 F.2d at 1329-32; Irish, 

225 F.2d at 8; see also United Paperworkers Int’l Union, 965 F.2d at 1410; 

Barnes, 824 F.2d at 306. This abuse of discretion warrants reversal of the lower 

court’s decision because it taints the determination of weightiest elements of the 

test for issuing preliminary injunctive relief; moreover, as discussed below, there is 

no question each of those elements favor Tombstone. 

A. Tombstone is suffering irreparable harm because Defendants have 
impaired Tombstone’s sovereign interests as a political subdivision of 
the State of Arizona. 
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The lower court’s decision completely ignored the rule of law that 

irreparable injury includes impairment of sovereign interests without notice or 

opportunity to be heard. Kansas v. United States, 249 F.3d 1213, 1228 (10th Cir. 

2001). It is well-established that states and their political subdivisions have 

concurrent police power jurisdiction over federal lands within their boundaries. 

Kleppe v. New Mexico, 426 U.S. 529, 542-43 (1976). Moreover, both Tombstone 

and Arizona Governor Jan Brewer clothed the repair and restoration of the town’s 

Huachuca Mountain water system in more than state and federal property law. 

Both declared a State of Emergency to authorize the repairs. ER842-43. By 

declaring a State of Emergency with specific regard to Tombstone, Governor 

Brewer exercised “all police power vested in the state by the constitution and laws 

of this state” to alleviate the peril facing Tombstone from the loss of its municipal 

water supply. Ariz. Rev. Stat. §§ 26-301(15), 26-303(E). In other words, all police 

powers of the State of Arizona, including those wielded by Tombstone, were 

marshaled to reestablish the Town’s Huachuca Mountain water system within the 

scope of their concurrent police power jurisdiction over the affected lands.  

In response, Defendants impeded and undermined this effort by effectively 

suspending or revoking the Forest Service’s express 1916 recognition of 

Tombstone’s water system rights and concurrent determination that permitting was 

unnecessary to use and enjoy those rights. ER1157-58. Moreover, they have done 
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so without making appropriate administrative findings or giving Tombstone a 

hearing as required by 36 CFR 251.60(a) and (f) (citing 36 CFR 251.54(g)(3)(ii)). 

Defendants’ interference with Tombstone’s police power mandate to repair its 

water system has also forced the Town to rely primarily on groundwater sources, 

in contravention of the public policy set out in Ariz. Rev. Stat. §§ 45-401, et seq. 

ER800(¶¶10-12). Taken together, Defendants have unquestionably caused 

irreparable harm by impairing the sovereign interests of the State of Arizona and 

Tombstone as a political subdivision of the State without the notice and 

opportunity to be heard required by their own administrative procedures. Kansas, 

249 F.3d at 1228. By erroneously ignoring this point of law in rejecting 

Tombstone’s claim of irreparable harm from Defendants’ conduct, the lower court 

abused its discretion. Cooter & Gell, 496 U.S. at 405; Sports Form, Inc., 686 F.2d 

at 752-53; cf. Monterey Mech. Co. v. Wilson, 125 F.3d 702, 715 (9th Cir. 1997) 

(“[a]n alleged constitutional infringement will often alone constitute irreparable 

harm”). 

B. Tombstone is suffering irreparable harm because Defendants are 
threatening public health and safety. 
 

The lower court did not dispute the rule of law that irreparable harm includes 

threats to public health and safety. See, e.g., Taverns for Tots, Inc. v. City of 

Toledo, 307 F. Supp. 2d 933, 945 (N.D. Ohio 2004); United States v. Midway 

Heights County Water Dist., 695 F. Supp. 1072, 1075 (E.D. Cal. 1988). Instead, 
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the lower court simply rejected Tombstone’s claim that Defendants’ 

commandeering of its Huachuca Mountain water system threatened irreparable 

harm as “overstated and speculative.” ER15:21. It is impossible to know the 

precise evidentiary basis of this declaration because no special findings of fact 

support it. The lower court’s declaration is accompanied only by conclusory 

assertions that (a)Tombstone did not establish the “location” or “flow” of its 25 

springs and related infrastructure at the “time of the Monument fire,” (b) “water 

from the Huachuca Mountains has been substantially restored,” and (c) Tombstone 

has “access to sufficient and safe water between its wells and the Huachuca water.” 

ER15:13-21. All of these assertions are overstated, clearly erroneous, and non-

dispositive, revealing the lower court’s decision as an abuse of discretion. 

First of all, looking no further than the lower court’s own decision, there is 

no question that Tombstone established the location of at least six out of twenty-

five springs and their associated infrastructure. This is because the springs and 

related infrastructure Tombstone owns includes the six springs and infrastructure 

surveyed in connection with its 1962 special use permit, which the lower court 

referenced in its own decision. Compare ER10:24, 1165-81 with ER848-50, 854, 

861-64, 867-68, 875 (¶¶11-12, 20, 27, 29, 32, 33, 41). Moreover, regardless of 

whether Tombstone’s springs and related infrastructure could be located on the 

ground “at the time of the Monument fire,” there is abundant evidence of the water 
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system’s location in the legal descriptions contained in numerous surveys, maps, 

court orders and notices of appropriation. ER848-80(¶¶11-51). The lower court’s 

overstated determination that Tombstone had not established the location of its 

Huachuca Mountain water system is thus clearly erroneous. 

Secondly, although Tombstone has not individually metered the water flow 

generated by each of its twenty-five spring sites, the lack of such evidence is not 

dispositive. Both parties agree that historical records show the system has 

seasonably delivered up to 400 gallons per minute. ER266-67(¶15), 297, 

750(¶72:16-19), 801(¶14). The system is now only delivering approximately 100 

gallons per minute drawing upon only three of the twenty-five springs Tombstone 

owns. ER800(¶11). Even without spring-specific flow data “at the time of the 

Monument fire,” it defies commonsense to rule that Tombstone’s Huachuca 

Mountain water supply has been “substantially restored” when Defendants have 

indisputably limited Tombstone to drawing water from only 12 percent of its 

available Huachuca Mountain water sources and the resulting water flow is only 

twenty-five percent of its maximum historical flow. 

But even if restoring Tombstone’s entire 25 spring water system somehow 

produced no more water than is currently produced by its three functioning springs, 

Tombstone is and has been facing exactly the same water shortage that Defendants 

themselves described as a threat to public health and safety in their pre-litigation 
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administrative findings. This is because the temporary repairs to one of the three 

currently functioning springs, namely Gardner Spring No. 24, will soon be washed 

away in the impending monsoons. ER956(¶58), 958(¶64), 775(¶9), 786, 961(¶72), 

1346:16-21. This event will place Tombstone in exactly the same position it was in 

December 2011, when Defendants authorized temporary repairs to that spring. At 

that time, Defendants rendered the following administrative finding: 

Water from the springs is needed for safe drinking water for residents 
as well as visitors to this tourism based economy, as well as for 
emergency fire suppression . . . . Health and safety risks exist to the 
City of Tombstone if repairs are not completed expeditiously. 

  
ER1215, 1270:13-21; see also ER1192, 1196-97, 1233. 

Even if there were no other evidence in the record, this undisputed 

administrative finding establishes that the threat to public health and safety faced 

by Tombstone is real and substantial—not “overstated and speculative,” as asserted 

by the lower court. See M.R. v. Dreyfus, 663 F.3d 1100, 1102 (9th Cir. 2011); 

Native Vill. of Quinhagak v. United States, 35 F.3d 388, 393-95 (9th Cir. 1994). 

There is no question that Tombstone is at imminent risk of a dangerous water 

shortage due to Defendants’ refusal to allow the town to freely and fully restore its 

water system. The lower court’s finding that Tombstone’s Huachuca water supply 

has been “substantially restored” is thus clearly erroneous. 

Likewise, there is no factual basis for the lower court’s conclusion that 

Tombstone has “access to sufficient and safe water between its wells and the 
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Huachuca water.” ER15:18-20. Tombstone does not have access to “sufficient and 

safe water” from “wells.” All three of Tombstone’s wells are contaminated with 

arsenic. ER798(¶¶5-7), 799(¶8-9), 800. The water from two out of Tombstone’s 

three wells is poisoned with unsafe levels of arsenic. Id. Only one well is currently 

producing drinkable water, which is still contaminated with arsenic, but at levels 

deemed safe enough to drink. ER799(¶8). But all available safe well water is 

entirely consumed during peak demand, leaving the town dependent upon a five 

day water reserve and its partially restored Huachuca Mountain water system for 

fire suppression. ER800(¶10), 800-01(¶12). 

Under these circumstances, according to Tombstone’s Water Operator Jack 

Wright, public health and safety is threatened because the town’s one remaining 

well could fail or become arsenic poisoned at any time. ER800(¶¶11-12), 

801(¶¶13-14). If that well fails, there will not be enough water flow from the 

Huachuca Mountain water system to cover peak consumption demand, much less 

fire suppression. Id. Correspondingly, Tombstone’s Fire Chief Jesse Grassman 

states that Tombstone is a “disaster waiting to happen” because there is not enough 

water to fight a major fire in the city’s historic downtown even if a modern water 

distribution system were installed and all sources of well water were combined 

with the current amount of water flowing from the Huachuca Mountain water 

system. ER833-34(¶¶8-9). 



~	30	~	
 

Taken together, Defendants’ commandeering of Tombstone’s water system 

indisputably poses a greater and more certain threat to public health and safety than 

secondhand smoke in a bar. See Taverns for Tots, Inc., 307 F. Supp. 2d at 945. A  

reasonable level of public health and safety is being denied every day that 

Defendants force the town to rely upon only three mountain spring water 

catchments—one of which is soon to be washed away—when Tombstone is 

entitled to twenty-five. Tombstone obviously needs to permanently restore every 

water source it owns as soon as possible for adequate fire suppression capacity and 

potable water. Doing anything less presents a greater risk “than a reasonable man 

would incur.” 5 J. Pomeroy, A Treatise on Equity Jurisprudence and Equitable 

Remedies, § 1937 (§ 523), p. 4398 (2d ed.1919). For this reason, the lower court 

abused its discretion in failing to find that preliminary injunctive relief was 

necessary to prevent irreparable harm. Id. 

C. Tombstone is suffering irreparable harm because Defendants are 
impairing and threatening the loss of rights or interests in the town’s 
Huachuca Mountain water system. 

 
In reaching its ruling against Tombstone on the element of irreparable harm, 

the lower court sweepingly declared that “Plaintiff failed to properly establish 

where the numerous springs were located and the associated infrastructure that was 

in place at the time of the Monument fire.” ER15:13-15. It is unclear whether this 

conclusory determination was meant to address the rule of law that irreparable 



~	31	~	
 

harm includes impairment or threatened loss of rights or interests in real property. 

Park Vill. Apt. Tenants Ass'n v. Mortimer Howard Trust, 636 F.3d 1150, 1119 (9th 

Cir. 2011). But if so, it is not dispositive of Tombstone’s claim of irreparable harm. 

Tombstone’s ownership interest in its municipal water system is not legally 

contingent on establishing where that system was located “at the time of the 

Monument fire.” Tombstone owns water rights and rights of way relating to 25 

springs, related infrastructure improvements, and pipelines that were established 

long ago pursuant to the Act of July 26, 1866, 14 Stat. 253, 43 U.S.C. § 661 

(“1866 Mining Act”). More specifically, Tombstone owns pipeline rights of way 

for two main pipeline branches and also for smaller pipeline offshoots to each of 

its 25 springs. ER875-78(¶¶42-45), 1142-48, 1157. Additionally, as was customary 

in the Arizona Territory, Tombstone has the right to possess parcels surrounding 

each of its 25 springs to construct and maintain small dams called “catchments,” 

reservoirs, diversionary berms called “flumes,” and other similar structures.2 

ER847-80(¶¶9-51). 

As shown in the chart above, Tombstone’s water system rights are 

                                                 
2 Possession of parcels is customarily appurtenant to Tombstone’s water rights 
because the water sources change their locations from time to time within a certain 
range. ER1293:3-10. The 1866 Mining Act protects these possessory easements 
and rights of way because the scope and measure of rights appurtenant to water 
rights are determined by local custom or law. California v. United States, 438 U.S. 
645, 656-57 (1978); Hage v. United States, 51 Fed. Cl. 570, 580-84 (Fed. Cl. 
2002); Store Safe Redlands Assocs. v. United States, 35 Fed. Cl. 726, 737 (Fed. Cl. 
1996). 
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abundantly evidenced by title documents, notices of appropriation, surveys, sworn 

testimony, and even state court judgments. ER847-80(¶¶9-51). Unrebutted expert 

testimony from Tombstone’s historian and archivist establishes that they were 

claimed and perfected in accordance with local custom during the 1880s; and also 

in full compliance with territorial law between 1893 and 1913, which allowed for 

the acquisition of water rights on federal lands by “locating” a water source 

through posting a notice of appropriation at the point of diversion, recordation of 

the notice, and subsequent development and beneficial use. Compare id. with Ariz. 

Terr. Session Laws, 15th Legis. Assembly, Act No. 86 (April 13, 1893); Ariz. Terr. 

Rev. Stat. §§ 73-4168 through 4170, 73-4175 (1901). 

In fact, sworn answers to written interrogatories from 1906 specifically 

describe the location, development and use of 21 of the 25 springs by Tombstone’s 

predecessor in interest. ER1025-28. Later, in 1915, an Arizona state court 

adjudicated the entire water system right of way in Miller Canyon “extending from 

the spring and tap, highest up said canyon, to the lowest tap and opening into the 

main pipe line” in favor of Tombstone’s predecessor in interest, along with the 

right to make beneficial use of “all” of the water from McCoy Group Spring Nos. 

2, 3 and 4. ER1147-48. Another state court judgment in 1917, arising from a jury 

trial, enforced similar rights with respect to Clark Spring No. 11. ER1154-55. 

Because all of its water rights were similarly claimed and perfected, these court 
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decisions confirm the unrebutted expert testimony of Tombstone’s archivist and 

historian that its water system rights were established in accordance with local law 

and custom. ER851-53(¶¶17-19), 877(¶44). 

Taken together, the record evidence unequivocally shows that both 

Tombstone and Tombstone’s predecessor in interest appropriated the beneficial use 

of water from twenty-five springs, as well as maintained and continuously used 

catchments, flumes, dams, reservoirs and pipelines to those springs across federal 

lands in Miller and Carr Canyons in accordance with local custom and law. 

Nothing more is required for Tombstone’s resulting possessory and infrastructure 

rights of way under local custom and law to be protected under the 1866 Mining 

Act.3 Utah Power & Light Co. v. United States, 243 U.S. 389, 405 (1917); 

Jennison v. Kirk, 98 U.S. 453, 456, 460 (1878). There is no question that 

                                                 
3 The lower court irrelevantly emphasized the lack of filed statements of claim for 
some of Tombstone’s 1866 Mining Act water rights under Arizona’s state water 
laws; further suggesting that Tombstone’s rights might fall within the scope of the 
water adjudication process authorized by 43 U.S.C. § 666, or pending state water 
adjudication proceedings. ER13:18-24, 14, 15:1-9. However, as shown above, 
Tombstone’s water rights under the 1866 Mining Act vested and some were 
confirmed by court order long before Arizona’s state water laws were enacted. 
Accordingly, they are either exempt from or protected from retroactive divestment 
under those laws. San Carlos Apache Tribe v. Superior Court, 193 Ariz. 195 (Ariz. 
Sup. Ct. 1999); see also Ariz. Rev. Stat. § 45-171; Ariz. Rev. Stat. § 45-182(B)(3). 
Furthermore, the purpose of any water adjudication proceeding is to determine 
“relative rights” to the beneficial use of water, not to determine the nature, measure 
and scope of appurtenant possessory easements and rights of way. Store Safe 
Redlands Assocs., 35 Fed. Cl. at 733-34. Accordingly, the possessory interests 
appurtenant to Tombstone’s water rights are not within the scope of any pending or 
potential water adjudication proceeding under Arizona’s water laws. Id. 
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Tombstone’s water system rights are protected interests in real property under state 

and federal law.4 California v. United States, 438 U.S. 645, 656-57, 657 n.11 

(1978); Strawberry Water Co. v. Paulsen, 220 Ariz. 401, 406 (Ct. App. 2008). 

Not surprisingly, Defendants have never squarely denied the vesting of 

Tombstone’s water system rights. They cannot in good faith. In 1916, the Forest 

Service wrote a letter to Tombstone’s predecessor in interest stating unequivocally: 

“the Forest Service has recognized the existence of a right of way for your 

reservoir and pipelines across the Forest under sections 2339 and 2340 U.S. 

Revised Statutes [the 1866 Mining Act].” ER1157. In 1947, the Forest Service 

itself reviewed and approved the quit claim deed transfer of those rights to 

Tombstone, even issuing a corresponding special use permit in 1948.5 ER187-88, 

                                                 
4 Although the 1866 Mining Act was repealed in 1976 by the Federal Land Policy 
and Management Act, rights previously established thereunder were expressly 
guaranteed by 43 U.S.C. § 1761(c)(2)(A). Moreover, prior to the enactment of 
FLPMA, the Supreme Court held that the permitting processes and regulations 
established by federal laws enacted after 1866 did not impliedly repeal or 
otherwise cloud rights guaranteed by the Mining Act. Utah Power & Light Co., 
243 U.S. 389. 
5 Contrary to the lower court’s determinations, the 1962 special use permit did not 
restrict Tombstone’s water system to a pipeline serving only six springs and five 
parcels. The 1962 special use permit was issued solely to authorize the 
construction of permanent fencing and other structures that were not covered by 
Tombstone’s 1866 Mining Act rights around the identified springs and parcels. 
The 1962 special use permit did not restrict, address or encompass any other spring 
sites except to place dimensions on the servicing pipeline right of way and 
generally recognize Tombstone’s right to maintain its municipal water supply. As 
recognized by the Forest Service in 1916, permitting is entirely superfluous to the 
enjoyment of Tombstone’s 1866 Mining Act rights. ER1158. 
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690(¶¶81-82). And as recently as November and December 2011, Defendants 

admitted in their on administrative paperwork that Tombstone’s water system was 

in place since the 1880s. ER1187, 1202. 

Rather than squarely denying the vesting of Tombstone’s water system 

rights, Defendants, like the lower court, have merely objected to them on the 

grounds that the related springs and associated infrastructure cannot be “located” 

on the ground. When springs, infrastructure and rights of way are buried by 

boulders the size of Volkswagons and twelve feet of mud, they may have a point; 

perhaps the only way to locate the springs is to allow Tombstone to use the heavy 

equipment it needs to restore its water system. But nothing in the record establishes 

that Tombstone lost its water system rights through abandonment or otherwise. 

ER1432:23-25, 1435:1-13. In fact, unrebutted testimony—and Defendants’ own 

administrative findings—confirm Tombstone’s continued use and maintenance of 

all of the foregoing springs, pipelines, catchments and flumes prior to the 1976 

repeal of the 1866 Mining Act. ER 884(¶¶3-6), 888 (¶¶4-8), 1187-88, 1199, 1202-

03. 

Nevertheless, because of Defendants’ actions in questioning Tombstone’s 

1866 Mining Act rights while commandeering the town’s water system, the statute 

of limitations for Tombstone’s quiet title cause of action has begun to tick. 28 

U.S.C. § 2409a; Michel v. United States, Dep’t of the Interior, 65 F.3d 130, 132 
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(9th Cir.1995). Moreover, Defendants are purporting to regulate the use of 

Tombstone’s easements in such a way as to frustrate the purpose for which the 

easement was granted. United States v. Estate of Hage, 2011 U.S. Dist. LEXIS 

53019 * 28 (D. Nev. 2011) (citing St. James Vill., Inc. v. Cunningham, 210 P.3d 

190, 192, 194 (Nev. 2009); City of Baker City v. United States, 2011 U.S. Dist. 

LEXIS 105915 * 15 (D. Or. Sept. 19, 2011). Consequently, Defendants’ 

undisputed refusal to allow Tombstone to freely and fully restore its Huachuca 

Mountain water system is causing irreparable harm by impairing or threatening the 

loss of rights or interests in real property. Park Vill. Apt. Tenants Ass'n, 636 F.3d at 

1119. Any conclusion to the contrary by the lower court (if any) is erroneous as a 

matter of law and should be reversed as an abuse of discretion. Cooter & Gell, 496 

U.S. at 405; Sports Form, Inc., 686 F.2d at 752-53. 

D. The balance of public interests, harms and equities favors 
Tombstone’s requested relief because of the undisputed national 
policy favoring deference to state sovereignty in matters related to 
water development and ownership on federal lands. 
 

With respect to the balance of public interests, harms, and equities, the lower 

court did not dispute the rule of law that public health and safety is a “paramount 

public interest.” Hodel v. Va. Surface Mining & Reclamation Ass'n, 452 U.S. 264, 

300 (1981). In fact, the lower court did not address any relevant legal contention 

raised by Tombstone. Nor did it expressly consider or balance any public interest, 

harm or equity. Instead, the lower court simply decreed as follows: “Plaintiff 
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cutting a path through a federally protected wilderness area with excavators and 

other construction equipment would have a significant impact; the public interest 

and equities weigh in favor of Defendants who are attempting to conserve and 

protect important wilderness areas.” ER15:24-28. But this conclusory ruling is 

clearly erroneous because Tombstone is not seeking to “cut a path” through a 

Wilderness Area. Tombstone is proposing to restore its 130 year old water system 

to its original specifications using methods that will have a minimal environmental 

footprint because the impending monsoons will wash any footprint away. ER768-

69(¶4), 776(¶12), 909-11, 1443:16-25, 1444:1-4. 

More specifically, Tombstone is seeking to fully repair and restore: (1) the 

pipelines depicted in the surveyed rights of way shown at ER548, 1137, 1142-46; 

and (2) the water structures depicted in the surveyed parcels and rights of way 

shown at ER1042, 1047, 1056, 1061, 1066, 1071, 1076, 1086, 1091, 1101, 1111, 

1116, 1121, 1126, 1131, 1177-81 (with coordinates and dimensions plainly set out 

in the notices of appropriation shown at ER1040,1045-46, 1050-51, 1054-59, 1064, 

1069-70, 1074-75, 1079-80, 1084-85, 1089-90, 1094-95, 1099, 1105-06, 1109-10, 

1114, 1119, 1124, 1129, 1135, 1140-41). The work involves ground displacement 

by equipment powerful enough to move huge boulders and deep mud; i.e., probing 

the ground for buried springs, building simple dam-like structures called 

“catchments” at the springs, building up mounds of dirt around the springs called 
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“flumes” to keep workers safe from flash floods in the coming monsoons (with the 

incidental benefit of protecting the completed repair work), and burying pipes to 

those catchments. 

There is no competent record evidence of any significant environmental 

harm from Tombstone’s proposed work—much less any harm to the environment 

that could possibly outweigh Tombstone’s “paramount” public health and safety 

interest. In fact, completing repairs to Tombstone’s municipal water system 

requires replicating at similarly situated locations what Defendants already 

approved during November 2011 with respect to one of Tombstone’s water 

sources, namely Miller Spring No. 1. Compare ER775-76(¶¶8-10), 788-90 with 

1193, 1197, 1332:9-23. Because the work is essentially the same as what 

Defendants previously approved, presumably Defendants should agree it will not 

entail significant environmental harm. For this reason, the lower court’s failure to 

expressly weigh the public interests, harms, and equities at issue in this case is a 

clear abuse of discretion warranting reversal. Monterey Mech. Co., 125 F.3d at 

715; Aleknagik Natives Ltd., 648 F.2d at 502-04. 

Furthermore, the lower court’s conclusory ruling begs the question of 

whether the public interests served by the federal laws at issue in this case actually 

favor protecting environmental interests over Tombstone’s police power exercise 

of its 1866 Mining Act rights during a declared State of Emergency. Although this 
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Court has ruled that environmental harms are entitled to great weight when 

considering injunctive relief that implicates the use of federal lands, no decision in 

this circuit has ever grappled with the relative weight of environmental harm in a 

context where public health and safety, state sovereignty, and water rights and 

development interests are held in the balance. Unlike the usual dispute between 

private parties and the federal government over environmental and development 

interests, there is an undisputed national policy requiring deference to state 

sovereignty with respect to water ownership and development. United States v. 

New Mexico, 438 U.S. 696, 705-18 (1978). Moreover, all of the federal laws at 

issue in this case contain savings clauses carving Tombstone’s previously 

established water system and related rights out of the regulatory regimes they 

create. Act of Nov. 6, 1906 (1906) (Proclamation of President Theodore 

Roosevelt); Wilderness Act of 1964, 16 U.S.C. §§ 1131(c), 1134(a), (b); Federal 

Land and Management Policy Act of 1976, 43 U.S.C. § 1761(c)(2)(A); Arizona 

Wilderness Act of 1984, 98 Stat. 1485, Pub. L. No. 98-406, §101(a)(14)(b). Even 

the Forest Service’s own guidelines yield to Tombstone’s customary use and 

enjoyment of its water system. 2300 Forest Service Manual, Ch. 20, § 2323.43d, 

available at http://www.fs.fed.us/im/directives/fsm/2300/2320.doc. 

In view of the foregoing national policy and savings clauses protecting 

Tombstone’s water system, the federal laws at issue in this case must be construed 
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to accommodate, rather than somehow to conflict with and impliedly preempt, 

Tombstone’s police power exercise of its 1866 Mining Act rights as a subdivision 

of the State of Arizona. In Chamber of Commerce of the United States v. Whiting, 

for example, the Supreme Court ruled that state licensing laws were not impliedly 

preempted by the federal government’s occupation of the field of immigration law 

where a savings clause specifically preserved the state’s sovereign power to enact 

such laws. 131 S.Ct. 1968, 1987 (2011). In so ruling, the Court observed that the 

presence of the savings clause stood against the claim that there was a conflict 

between the purposes of federal immigration law and the state licensing regime. 

Similarly, the consistent presence of savings clauses in every federal law or 

guideline at issue here, which serve to protect Tombstone’s 1866 Mining Act 

rights, shows that federal law must not be construed as intended to override and 

displace the police power exercise of such rights. This conclusion is further 

buttressed by the holding of Wyeth v. Levine, in which the Court ruled that when 

federal law trenches upon the state’s police power, federalism interests prohibit 

construing federal law to preempt state law unless Congress’ intent is clear and 

unequivocal. 555 U.S. 555, 565 (2009). 

Whiting and Wyeth thus stand against construing federal law to override the 

police power exercise of Tombstone’s 1866 Mining Act rights during a State of 

Emergency. Rather, federal law must be construed to accommodate such exercise. 
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Correspondingly, the public interests actually served by federal law must be 

construed to favor such exercise, rather than to favor conflicting environmental 

interests. In other words, as a corollary of Whiting and Wyeth’s non-preemption 

doctrine, the public interests actually served by the federal laws at issue in this case 

favor Tombstone’s police power exercise of its 1866 Mining Act rights, not any 

conflicting environmental interest. For this reason, the balance of public interests, 

harms and equities favors granting preliminary injunctive relief; and the lower 

court’s contrary decision is a clear abuse of discretion as a matter of law. Cooter & 

Gell, 496 U.S. at 405; Sports Form, Inc., 686 F.2d at 752-53; see also Dreyfus, 663 

F.3d at 1102; Native Vill. of Quinhagak, 35 F.3d at 393-95. 

IV. The lower court abused its discretion in erroneously ruling as a matter 
of law that Tombstone did not have a likelihood of success of showing 
the Tenth Amendment bars Defendants from commandeering 
municipal property that is essential to Tombstone’s existence and to 
protecting public health and safety. 

 
The lower court rejected Tombstone’s Tenth Amendment claim on the basis 

that the federal government’s regulatory power over federal lands under Property 

Clause is “without limitation,” as expressed in United States v. Gardner, 107 F.3d 

1314, 1318 (9th Cir. 1997). ER13:8-11. The court also refused to depart from 

Garcia’s rejection of the three prong “traditional government functions” test of 

National League of Cities. ER13n.4. In essence, following Garcia, the lower court 

reasoned that limitless power was delegated to the federal government under the 
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Property Clause and therefore the Tenth Amendment reserves nothing to the states 

to limit that power. But more recent Supreme Court precedent stands against 

reducing the Tenth Amendment to such a meaningless tautology and has further 

rendered Garcia a “dead letter.” Steven G. Calabresi, Text vs. Precedent in 

Constitutional Law, 31 Harv. J.L. & Pub. Pol’y 947, 954 (2008); see also Erwin 

Chemerinsky, The Hypocrisy of Alden v. Maine: Judicial Review Sovereign 

Immunity and the Rehnquist Court, 33 Loyola L.A. L. Rev. 1283, 1299 (June 

2000). For this reason, the lower court’s ruling is an abuse of discretion because it 

is erroneous as a matter of law. Cooter & Gell, 496 U.S. at 405; Sports Form, Inc., 

686 F.2d at 752-53. As discussed below, Tombstone’s Tenth Amendment claim 

raises serious questions going to the merits. 

A. Defendants’ conduct violates the Tenth Amendment because it 
threatens Tombstone’s continued existence as a political subdivision 
of the State of Arizona in violation of the principles articulated in 
Bond and Alden. 
 

  In Bond v. United States, the Supreme Court unanimously ruled: 

“[i]mpermissible interference with state sovereignty is not within the National 

Government’s enumerated powers.” 131 S. Ct. 2355, 2366 (2011). Given that the 

federal government only has enumerated powers, this ruling necessarily implies 

that even the Property Clause is limited by the principle of state sovereignty. 

Likewise, Alden v. Maine, 527 U.S. 706, 713-14 (1999), very clearly ruled that the 

background principles of the Constitution preclude construing any delegated 



~	43	~	
 

federal power as entailing the power to threaten the “States’ continued existence.” 

  Following Bond and Alden, the federal government’s power under the 

Property Clause is not so vast as to authorize Defendants to threaten Tombstone’s 

continued existence. Nevertheless, Defendants’ commandeering of the town’s 

water system does just that. Because Tombstone is a fire prone desert town with a 

history of close calls with disaster, Defendants are threatening Tombstone’s 

existence as a viable political subdivision of the State of Arizona and the State’s 

sovereign right to maintain the existence of its political subdivision. This threat 

undermines the Constitution’s assumption of the “States’ continued existence” and 

violates the principle of state sovereignty. Alden, 527 U.S. at 713-14. Defendants’ 

conduct also violates the constitutional principles enforced in Printz, New York, 

and National League of Cities. 

B. Defendants conduct violates the Tenth Amendment because it 
commandeers Tombstone’s essential municipal property in violation 
of the first principle enforced in New York and Printz. 
 

  One of the clearest examples of impermissible interference with state 

sovereignty is federal commandeering of the organs or officials of state 

government. New York, 505 U.S. at 166. This ban on commandeering, however, is 

not a constitutional axiom. Rather, it is an implication of the first principle that 

“[t]he Framers explicitly chose a Constitution that confers upon Congress the 

power to regulate individuals, not States.” Printz, 521 U.S. at 920 (quoting New 
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York). The district court should have applied this first principle tautologically to 

stop Defendants from interfering with Tombstone’s water system restoration 

efforts. 

 By overriding a gubernatorial emergency proclamation and commandeering 

Tombstone’s municipal water system, Defendants are literally regulating the State 

of Arizona through its political subdivision. They are not regulating individuals. 

Defendants’ conduct is no different in principle than demanding Tombstone secure 

a federal permit to drive a fire truck or a squad car during a firestorm or a riot. 

From the perspective of state autonomy, there are no material differences between 

commandeering municipal officials and commandeering sovereign property 

without which the municipality cannot fulfill its traditional function of protecting 

public health and safety. Defendants are depriving the State of its structural 

autonomy and its reason for being just as assuredly as if they had directly 

commanded Tombstone’s Mayor to use hand tools to repair the town’s water 

infrastructure himself. For this reason, Defendants’ regulatory commandeering of 

Tombstone’s municipal water system violates the principle of state sovereignty 

enforced in Printz, 521 U.S.at 920, and New York. This conclusion is reinforced by 

application of the three prong “traditional government functions” test of National 

League of Cities, which the lower court should have applied notwithstanding 

Garcia. 
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C. Defendants’ conduct violates the Tenth Amendment because it 
regulates Tombstone as a political subdivision of the State of Arizona 
in such a way as to violate the principle of state sovereignty under 
the three prong “traditional government functions” test of National 
League of Cities. 
 

Echoing the holding of National League of Cities, the Supreme Court has 

clearly embraced the principle that the federal judiciary properly patrols the 

traditional boundaries between state sovereignty and federal power without 

deferring to Congress. Brzonkala v. Virginia Polytechnic Inst. & State Univ., 169 

F.3d 820, 844-47 (4th Cir. 1999), aff’d, Morrison, 529 U.S. 598. As explained in 

Alden, the Supreme Court is now committed to enforcing the principle of state 

sovereignty that “[t]he States ‘form distinct and independent portions of the 

supremacy, no more subject, within their respective spheres, to the general 

authority than the general authority is subject to them, within its own sphere.’” 527 

U.S. 706, 714 (1999) (citations omitted). This ruling and others indisputably echo 

the methodology, rationale and holding of National League of Cities, 505 U.S. at 

852-54. See e.g., United States v. Lopez, 514 U.S. 549, 552 (1995); United States v. 

Morrison, 529 U.S. 598, 611, 617-18 (2000). Such fully-engaged judicial review of 

federal incursions into the province of state sovereignty has been further buttressed 

by cases that have repeatedly applied heightened scrutiny to federal actions that 

have invoked the 14th Amendment’s Enforcement Clause to override state 

sovereignty (where, if anything, the principle of state sovereignty is less secure 
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than here). See, e.g., Horne v. Flores, 129 S.Ct. 2579, 2595-96 (2009); City of 

Boerne v. Flores, 521 U.S. 507, 527-36 (1997). 

Taken together, the Supreme Court’s modern federalism jurisprudence is 

utterly inconsistent with Garcia’s core holding that the defense of state sovereignty 

must be mounted from within the political process at the federal level—in 

Congress—not within the court system. 469 U.S. at 554. Consequently, it appears 

that the Court has by inescapable logical implication overruled Garcia, and thereby 

reinstated the three prong “traditional government functions” test of National 

League of Cities through New York’s citation to Hodel. New York v. United States, 

505 U.S. 144, 160, 166 (1992) (citing Hodel, 452 U.S. at 288). 

Of course, jurists have hotly debated whether lower courts should assume 

that the Supreme Court has overturned Garcia sub silencio. See, e.g., Petersburg 

Cellular P’ship v. Bd. Of Sup’rs of Nottoway County, 205 F. 3d 688, 711, 717-19 

(4th Cir. 2000). Still, jurists do recognize and refrain from applying implicitly 

obsolete precedent. See, e.g., Abex Corp. v. Maryland Casualty Co., 790 F.2d 119, 

127 (D.C. Cir. 1986). While caution is warranted, when an irreconcilable conflict 

arises between past and present Supreme Court precedent, as here, lower courts 

have no other choice but to follow the more recent case. The existence of just such 

an irreconcilable conflict between Garcia and all Supreme Court federalism 

jurisprudence since 1989 is confirmed by Bond, which for the first time confirmed 
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citizen standing to enforce the Tenth Amendment in court—something utterly 

inconceivable under Garcia. 

In fact, despite Garcia, numerous courts continue to apply National League 

of Cities’ three prong “traditional governmental functions” test. See, e.g., United 

States v. Bongiorno, 106 F.3d 1027, 1033 (1st Cir. 1997); United States v. 

Hampshire, 95 F.3d 999, 1004 (10th Cir. 1996); Dragovich v. U.S. Dep't of the 

Treasury, 764 F. Supp. 2d 1178, 1189 (N.D. Cal. 2011);  Delawder v. Platinum 

Fin. Servs. Corp., 443 F. Supp. 2d 942, 951 (S.D. Ohio 2005); Z.B. v. 

Ammonoosuc Cmty. Health Servs., 2004 U.S. Dist. LEXIS 13058, 14-15 (D. Me. 

July 13, 2004); Qwest Broadband Servs. v. City of Boulder, 151 F. Supp. 2d 1236, 

1245 (D. Colo. 2001). The lower court should have done the same because only the 

three prong test of National League of Cities harmonizes all of the Supreme 

Court’s federalism jurisprudence since 1989. Massachusetts v. Sebelius, 698 

F.Supp.2d 234, 252 n.154 (E.D. Mass. 2010) (“‘the traditional government 

functions’ analysis [is]. . . appropriate in light of more recent Supreme Court 

cases”). 

Applying the three prong test of National League of Cities leaves no doubt 

that Defendants’ refusal to allow Tombstone to freely and fully repair its municipal 

water system violates the principle of state sovereignty. This is because such 

conduct: (1) regulates “states as states,” (2) concerns attributes of state sovereignty, 
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and (3) impairs the state’s ability to structure integral operations in areas of 

traditional governmental functions. National League of Cities, 426 U.S. at 852-54. 

First of all, contrary to any claim that Defendants are only regulating federal 

lands, the Forest Service recognized that the federal government did not own 

Tombstone’s water system or the underlying rights of way in 1916. ER1157. 

Secondly, in seeking to restore its water system, Tombstone is exercising the 

State’s concurrent police power jurisdiction over federal lands under a declared 

State of Emergency. ER842-43. Thirdly, Tombstone’s maintenance of a municipal 

water system to provide adequate potable water and fire suppression capability is 

at the core of the sovereign powers and traditional government functions reserved 

to a political subdivision of the State. Brush v. Commissioner, 300 U.S. 352, 370-

73 (1937).  

Defendants’ conduct thus regulates Tombstone when it is acting in a purely 

sovereign capacity with respect to sovereign property that is essential to 

performing a traditional governmental function, and also within the scope of the 

town’s concurrent sovereign jurisdiction. If words mean anything, such conduct (a) 

regulates “states as states,” (b) concerns essential attributes of state sovereignty, 

and (c) impairs governmental functions traditionally assigned to the States; thus 

easily passing National League of Cities’ test of unconstitutionality under the 

Tenth Amendment. U.S. Const. amend. X. For this reason, the lower court’s 
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refusal to find a likelihood of success on the merits of Tombstone’s Tenth 

Amendment claim is erroneous as a matter of law and should be reversed as an 

abuse of discretion.6 

CONCLUSION 
 

In Bond, 131 S. Ct. at 2366, the Supreme Court unanimously reiterated the 

Constitution’s assumption that all federal powers are limited by the principle of 

state sovereignty. Indeed, the rule of law that the principle of state sovereignty 

limits even plenary powers is underscored by the fact that the federal government’s 

treaty power was at issue in Bond. The lower court’s contrary ruling that federal 

power under the Property Clause is “without limitation,” if taken literally, is 

clearly mistaken as a matter of law under current Supreme Court precedent. 

Indeed, as illustrated by Tombstone’s plight, limitless federal power over 

federal land is an existential threat to state and local governments in States where 

more than forty percent of their jurisdiction consists of federal lands and essential 

                                                 
6 Contrary to Defendants’ claims below, Reno v. Condon, 528 U.S. 141 (2000), 
does not in any way preclude Tombstone’s Tenth Amendment claim. Reno does 
not embrace Garcia’s core holding that the political process affords states their 
sole remedy for violations of the Tenth Amendment. Reno ruled that a federal law 
does not facially violate the Tenth Amendment when it applies to both private and 
public entities “acting purely as commercial sellers” and “suppliers to the market 
for motor vehicle information.” Reno, 528 U.S. at 150 n.3, 151. This ruling has 
nothing to do with Tombstone’s Tenth Amendment claim. Rather than mounting a 
facial attack on federal law, Tombstone is challenging Defendants’ sustained 
misapplication of federal law as a violation of the Tenth Amendment because it 
undermines the town’s ability to exist as a viable and autonomous political 
subdivision of the State of Arizona. 
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infrastructure unavoidably exists on those lands. It is respectfully submitted that 

state sovereignty would be illusory in most western states if Defendants were 

allowed to claim unlimited regulatory authority over federal lands to prevent state 

and local governments from quickly responding to natural disasters to protect 

public health and safety and preserve their own existence.  

 For this fundamental reason, Tombstone asks this Court to reverse the lower 

court’s denial of its second preliminary injunction motion as an abuse of discretion. 

However, rather than remanding the case for further proceedings, because all of the 

elements applicable to considering such relief weigh overwhelmingly in favor of 

preliminary injunctive relief, it is respectfully requested that this Court 

preliminarily enjoin Defendants, TOM VILSAK, TOM TIDWELL, and CORBIN 

NEWMAN, and anyone acting at their direction, from in any way interfering with 

the Tombstone’s use of the heavy equipment and vehicles identified at ER909-11 

to repair and restore: (a) the pipelines depicted in the surveyed rights of way shown 

at ER548, 1137, 1142-46; and (b) the water structures depicted in the surveyed 

parcels and rights of way shown at ER1042, 1047, 1056, 1061, 1066, 1071, 1076, 

1086, 1091, 1101, 1111, 1116, 1121, 1126, 1131, 1177-81 (with coordinates and 

dimensions plainly set out in the notices of appropriation shown at ER1040,1045-

46, 1050-51, 1054-59, 1064, 1069-70, 1074-75, 1079-80, 1084-85, 1089-90, 1094-

95, 1099, 1105-06, 1109-10, 1114, 1119, 1124, 1129, 1135, 1140-41); by (c) 
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probing the ground for buried springs; (d) building simple dam-like structures 

called “catchments” at the springs once located; (e) building up mounds of dirt 

around the springs called “flumes” to keep workers safe from flash floods in the 

coming Monsoons; and (f) burying pipes to those catchments. Alternatively, the 

Court should grant such relief as is just and equitable, including remand. 

Respectfully Submitted, 

s/Nicholas C. Dranias 
Nicholas C. Dranias 
Christina Sandefur 
Goldwater Institute 
Scharf-Norton Ctr. for Const. Lit. 
500 East Coronado Road, Phoenix, AZ 85004 
(602) 462-5000 
facsimile: (602) 256-7045 
ndranias@goldwaterinstitute.org 

 csandefur@goldwaterinstitute.org 
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